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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 13th day of August, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-11943
V.

JOHN FREDERI CK CHRI ST,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appeal ed from Adm ni strative Law Judge
Wlliam R Millins' Novenber 6, 1991 oral decision to dismss the
Adm nistrator's conplaint in this proceeding for |ack of

prosecution.” Because we agree with the Administrator that the

'I'n an order dated June 6, 1991, the Administrator alleged
t hat respondent had, in violation of section 61.37(a)(5) of the
Federal Aviation Regulations, "FAR " 14 CFR Part 61, used
unaut hori zed material or aid while taking a Flight Engineer
Turbojet 727 witten exam nation. The Adm ni strator sought
revocation of respondent's Airline Transport Pilot certificate
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| aw j udge abused his discretion in dismssing the matter, instead
of granting the Adm nistrator's request for a continuance, when a
subpoenaed witness failed to appear on the date schedul ed for an
evidentiary hearing on the conplaint, we will grant the appeal
and remand the case for further proceedings.?

The facts relevant to this appeal can be briefly stated: On
the day of the hearing in Los Angeles a witness critical to the
Adm ni strator's case-in-chief did not appear at the appointed
time (10 a.m) and had not arrived at the hearing site wthin the
followng 45 or 50 mnutes, during which tinme the witness' place
of enploynent in Van Nuys advised that he had left to attend the
hearing at about 8:30 a.m and presumably was en route. In
response to the | aw judge's suggestion that the case should be
di sm ssed, counsel for the Adm nistrator, who had already pointed
out to the law judge that the wtness had been rem nded of the
heari ng date the day before, speculated that the wtness was
probably delayed in traffic, advised the |aw judge that the
wi t ness had agreed to appear and had been subpoenaed to do so,
and requested that the nmatter be continued since the w tness'
nonappearance was not attributable to anything the Adm ni strator
had done or failed to do.® The |aw judge deni ed the request,
(..continued)

(No. 2207921) and any other airman certificate held by him The
order of revocation becane the conplaint follow ng the
respondent's appeal of the order to the Board. See Section

821.31(a) of the Board's rules of practice, 49 CFR Part 821.

’A copy of the hearing transcript containing the decision to
dism ss is attached.

‘Counsel for the respondent, who had unsuccessfully
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observing in effect that he had been "nore than gracious" to have
waited for the witness for over 15 mnutes, and, as noted,
di sm ssed the case.

W agree with the Adm nistrator that he had shown good cause
for a continuance and that the | aw judge abused his discretion in
denying one. The record reveals no basis for concluding that the
respondent woul d have been significantly inconveni enced, much
| ess prejudiced, had a continuance been ordered; indeed, the
respondent by counsel on Novenber 5 had hinself sought to have
the matter postponed to a tinme at which he could personally
appear to defend agai nst the Adm nistrator's conpl aint.

Mor eover, since the Adm nistrator appears to have been diligent
in his efforts to secure the attendance of, apparently, the only
witness he intended to call, it is difficult to perceive any
justification for the |aw judge's conclusion that the matter
shoul d be terminated for want of prosecution.® This is not to
suggest, of course, that dism ssal of the Admnistrator's
conplaint, for want of evidence, would necessarily have been
(..continued)

requested a continuance a day earlier when he |earned that his
client could not attend the hearing, opposed the Adm nistrator's
request for a continuance.

‘I'n a brief reply opposing the appeal, respondent suggests
that we should not find that the Adm ni strator exercised due
dili gence because "the only evidence before the court is the
statenent of the counsel.” W do not think that statenents of
counsel concerning their efforts to neet the procedural
requi renents of our rules, or to answer the questions of a |law
j udge about nmatters of procedure, nust or should be disregarded
as unsworn testinony. Rather, we think that where, as here,
there is no reason to question the veracity of representations

made to a | aw judge, they may be accepted and relied upon,
subj ect, of course, to subsequent verification if chall enged.
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i nappropriate had he failed to undertake such nmeasures as woul d
assure the appearance of a critical witness. The Adm nistrator
does, after all, bear the burden of proof in an enforcenent
action. Since, however, there is no indication of such a failure
here, the fact that the Adm nistrator could not proceed w thout
the absent w tness provided no support for the | aw judge's
ruling.

The Adm nistrator's appeal touches on an even nore troubling
aspect of the |law judge's disposition; nanely, its disregard of
the Admnistrator's reliance on the Board's process (i.e.

i ssuance of a subpoena) to effectuate his right, under Section
821.38 of the Board's rules of practice, to present evidence in
support of his case. It seens to us that the | aw judge was
required, in the circunstances, to continue the case until the
reason for the witness' nonconpliance with his subpoena coul d be
ascertained, at which tine either a new hearing could be
schedul ed, if the nonconpliance were unintentional, unavoi dabl e,
or otherw se excusable, or, at the Admnistrator's request,
enforcenent of the subpoena in the courts could be initiated, if
the failure to conply was purposeful.® Gven all these
considerations, the law judge's failure to continue the case was

pl ai nly an abuse of discretion.

*Conpare, Adnministrator v. Dunsnore, 5 NTSB 769, 771
(1985) (refusal to grant continuance to secure, at nost,
corroborative testinony from subpoenaed w tness sustai ned).




ACCORDI NGLY, I T IS ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The decision of the law judge is reversed; and

3. The case is remanded for further proceedi ngs consi stent

with this opinion and order.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



